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Federal Election Commission —
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Washington, DC 20463
Re: MUR 5342

Dear Mr. Jordan:

This office represents the Chamber of Commerce of the United States (“Chamber”),
the National Beer Wholesalers Association (“NBWA”), and the Business-Industry
Political Action Committee (“BIPAC”) (collectively “Respondents™) in the above
captioned MUR. Our clients received a copy of a complaint filed by the Foundation
for Taxpayer & Consumer Rights (“Complaint”) on January 6, 2003. As will be
detailed below, the Complaint is based upon an inaccurate interpretation of the law
resulting in factual allegations that fail to state a.claim that a violation has occurred.
Furthermore, none of the Respondents have otherwise engaged in corporate
communications that are prohibited by law. Therefore, the Commission should find
no reason to believe that any Respondent violated the Federal Election Campaign
Act of 1971, as amended (“Act”).

THE COMPLAINT

- The Complaint alleges that Respondents violated 2 U.S.C. § 441b because “it is

unlawful for a corporation to make a contribution or expenditure in connection with
a national election, ... that is directed at rank and file workers, unless that
expenditure is nonpamsan in nature, or is intended solely to get out the vote, and
does not express a preference for any candidate.”

The sole factual basis for the alleged violations consists of vague and
unsubstantiated hearsay from materials attributed to Piper Rudnick LLP (“Piper”),
an entity unaffiliated with any of the Respondents. The Complaint quotes the
following statements from one of fifty pages of the Piper materials attached to the
Complaint: '
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U.S. Chamber of Commerce: Prints tens of thousands of “Vote! It’s Your
Business’ inserts for employees’ paycheck envelopes in states with key
Senate and House races;

National Beer Wholesalers Association (NBWA): Insert voting information
fliers into employees’ paycheck envelopes;

Business and Industry Political Action Committee (BIPAC): Develop voter
guide for 5,000 companies/20 million employees. '

THE RESPONDENTS

The Chamber is the world’s largest federation of business companies and
associations with an underlying membership of over 3,000,000 businesses and
business associations. The Chamber provides various member services as well as
advocates a pro-business agenda in all branches of the federal government.

The NBWA is an incorporated trade association representing more than 1,850
licensed independent beer wholesalers. The purpose of NBWA is to advocate
before government and the public on behalf of its members, to encourage the
responsible consumption of beer, and to provide programs and services to its
members.

BIPAC is two different entities. BIPAC’s Institute for Political Analysis is a not- -
for-profit corporation that engages in political analysis, research, and
communications. for the benefit of its members. BIPAC is also-a non-connected
political committee registered with the Commission. BIPAC refers to the political

committee as the BIPAC Action Fund. BIPAC’s Institute for Political Analysisis - -

the respondent in this matter.
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THE LAW'

It is unlawful for a corporation “to make a contribution or expenditure in connection
with any election.” 2 U.S.C. § 441b. Excluded from the definition of “expenditure”
is “nonpartisan activity designed to encourage individuals to vote.” Id.

§ 431(9)(B)(ii). The corresponding regulation explains that “corporations and labor
organizations shall engage in such activity in accordance with 11 CFR 114.4 (c) and
(d).” 11 C.F.R. § 100.8(b)(3).2

Section 114.4(c) is entitled “Communications by a corporation or labor
organization to the general public,” and addresses, among other things,
“Registration and voting communications,” “Voting records,” and “Voting guides”
disseminated by corporations. Corporations are permitted to engage in all of these
. types of communications provided that they do not (1) “expressly advocate’ the
election or defeat of a clearly identified candidate, or (2) coordinate the
communications with a candidate or political party. 11 C.F.R. § 114.4(c)(2), (4),

(3)0)-

Section 114.4(d) allows “Registration and get-out-the-vote drives.” Similarly, (1)
K “a corporation shall not make any communication expressly advocating the election
) or defeat of any clearly identified candidate(s) or candidates of a clearly identified
political party as part of the voter registration or get-out-the-vote drive,” and (2)
“[t]he registration or get-out-the-vote drive shall not be coordinated with any
candidate(s) or political party.” Id. § 114.4(d)(1), (2).

Thus, corporate expenditures for get-out-the-vote and other public voting
communications are permissible provided that they do not expressly advocate the
election or defeat of a clearly identified candidate and are not coordinated with a
candidate or political party. .

! The Complaint is directed at activities undertaken prior to the 2002 election. Therefore, the
applicable law is that prior to the November 6, 2002, effective date of the Bipartisan Campaign
Reform Act.

. 2 This regulation, as well as others discussed below, contain other requirements. However,
they are not relevant to the allegations in the Complaint.
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DISCUSSION

A. There is No Reason to Believe a Violation Occurred Based upon -
the Allegations in the Complaint.

1. The Complai'nt is based upon an inaccurate interpretation
of the law.

The Complaint’s superficial comprehension of the law is belied by the regulations
interpreting 2 U.S.C. § 441b’s general prohibition of corporate expenditures. The
legal grounding of the Complaint is based upon two faulty criteria that it claims
govern corporate communications about voting. The first is an uninformed
understanding of the term “nonpartisan.” The second is the Complaint’s patently
incorrect definition of express advocacy — “express a preference for any
candidate.”

The Complaint is correct when it says that corporate communications must be
“nonpartisan.” However, the Complaint does not explain what that term means.
“Nonpartisan” is the statutory term used in the exception to the definition of
“expenditure” that permits corporations to engage in “nonpartisan activity designed
to encourage individuals to vote.” 2 U.S.C. § 431(9)(B)(i1). The regulations
governing this type of corporate activity, detailed above, provide meaning to the
phrase “nonpartisan” — activity that does not expressly advocate the election or
defeat of a clearly identified candidate and is not coordinated with a candidate or
political party. If corporate communications about voting satisfy this standard, then
they are deemed “nonpartisan™ and are permissible. See FEC v. Massachusetts
Citizens for Life, Inc., 479 U.S. 238'(1986) (communications must expressly
advocate the election or defeat of a clearly identified candidate to be subjectto ~ ~
§ 441b).

The above described regulations also-illustrate the fundamental flaw in the
Complaint’s second criterion that corporations cannot engage in communications
about voting that “express a preference for any candidate.” The regulations restrict
the content of corporate communications based upon whether they expressly
advocate the election or defeat of a clearly identified candidate, not whether they
“express a preference for any candidate.” (Emphasis added). Express advocacy
exhorts electoral action with regard to specific candidates. 11 C.F.R. § 100.22.
Expression of a “preference” is interpreted subjectively and encompasses more
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speech, and not necessarily that which requests electoral action. The Complaint’s
more expansive standard for speech regulation is unsupported by federal law and
regulations, and would violate the First Amendment of the Constitution. See
Buckley v. Valeo, 424 U.S. 1 (1976). '

Properly stated, the legal standard for evaluating the Complaint’s allegations of
inappropriate corporate expenditures for get-out-the-vote and other voting
communications is (1) whether the communications expressly advocated the
election or defeat of a clearly identified candidate, or (2) whether they were
coordinated with a candidate or political party.

2. The Complaint does not allege a violation of the proper
legal standard.

The Complaint fails both parts of the above-described legal standard by neglecting
to allege either one. First, the Complaint fails to allege that any of the Respondents
communications contained express advocacy.’ The quotes from the Complaint
describing Respondents’ alleged communications do not contain, or otherwise

~ allege, express advocacy. Nor do the Complaint or the Piper materials specify the
communications to which they refer.

The Complaint claims that the Chamber printed materials with the phrase “Vote!
It’s Your Business.” However, this is not express advocacy. The statement exhorts

. the reader to vote, but does not identify any candidate let alone a clearly identified
candidate for whom the reader should vote. The Complaint’s allegations against
NBWA and BIPAC fail to allege any specific speech at all, let alone express
advocacy. Instead, the Complaint fruitlessly accuses them of providing “voting
information” and developing “voter guides,” activity that is explicitly permitted by
the above-cited regulations. ' e '

In addition, the Complaint does not allege that any of the Respondents coordinated
their communications with a candidate or party, and there is no evidence of any
coordination. ' '

3 This critical omission is likely the result of two fundamental problems. First, the Complaint
is based on the wrong legal standard — expression of “preference” instead of “express advocacy.”
Second, the Complaint provides no record of the actual contents of the Respondents’ alleged
communications that could be examined for express advocacy. Instead, the Complaint relies on a
third party’s statements that do not claim that Respondents engaged in express advocacy.
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As applied to the proper legal standard, these factual allegations fail to demonstrate
that Respondents have engaged in prohibited corporate communications. Federal
regulations explain that the Complaint “should contain a clear and concise recitation
of the facts which describe a violation.” 11 C.F.R. § 111.4(3). The facts in the
Complaint do not describe a violation. On this basis alone, no further action should
be taken against Respondents.

B. Communications Actually Made by Respondents Are Lawful.

The Complaint’s failure to state exactly what was said in alleged violation of the
law has put Respondents in the awkward position of having to guess which of their
communications the Complaint may be referring to. By not alleging these critical
facts, the Respondents are faced with the prospect of doing the Complaint’s work.
Such burden shifting is not contemplated by the applicable regulations and requires
Respondents to futilely prove a negative.

Nevertheless, in an effort to dispose of this matter as expeditiously as possible,
Respondents have attached copies of communications that resemble those that are
opaquely described in the Complaint. An examination of these materials reveals
that they are nothing more than communications about votmg that are explicitly
permitted by the above discussed regulations.

_The first of these materials are copies of inserts that. the Chamber urged its member

corporations to-include in their employees’ paychecks. (Attachment A). Though
the inserts said “Vote for Pro-Business Candidates,” this is not express advocacy of
the election or defeat of clearly identified candidates. Unlike the situation in FEC v.
Massachusetts Citizens for Life, Inc., 479 U.S. 238 (1986), the inserts did not
identify “Pro-Business Candidates” by name or by any other reference. Therefore,

" they did not constxtute express advocacy and were permissible corporate

expenditures.

The second of these materials are copies of a flier produced by NBWA exhorting
the reader to “Be Sure to Vote Pro-Beer,” “I’m Going to Vote Pro-Beer. Be Sure
You Vote Too,” “We must have every Pro-Beer Vote at the polls,” and “Please vote
Pro-Beer on November 5th!” (Attachment B). Nowhere in the flier is the reader
informed of the identities of the candidates that NBWA believes to be “Pro-Beer.”
Because this communication does not contain express advocacy for essentially the
same reasons as those stated with regard to the Chamber’s insert, the NBWA flier

was a permissible corporate expenditure.
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Lastly, the Complaint alleges that BIPAC impermissibly developed a “voter guide.”
A “voter guide” is a communication that compares the relative position of
candidates on political issues. 11 C.F.R. § 114.4(c)(5). Acknowledging the fact, as
illustrated above, that the Complaint is replete with overly general language and
erroneous interpretations of the law, perhaps the Complaint meant to assert a claim
against BIPAC for posting “voting records” on its website.* “Voting records” are
communications that indicate how Members of Congress voted on particular bills.
11 CF.R. § 114.4(c)(4). Attachment C is an example of the voting record that is
displayed on BIPAC’s publicly available website for former U.S. Congressman,
current Maryland Governor, Robert Ehrlich. BIPAC members are permitted to take
this information and mold it to develop their own specialized voting records.
BIPAC’s voting records do not contain express advocacy.’ Therefore, BIPAC’s
expenditures for posting voting records on its website are permissible.

. CONCLUSION

At the outset, the Complaint must be dismissed on its face for failing to allege facts

that constitute a violation of the law. Respondents have made a good-faith effort to

attempt to identify communications they made that are perhaps contemplated by the
Complaint. Yet, the expenditures for these communications are explicitly permitted
in Federal regulations. For these reasons, the Commission should find no reason to

believe that Respondents violated the Act.

Sincerely,

an Witold Baran

Attachments

¢ Respondents’ attempt here to read into the Complaint a claim that is not specifically stated
brings into stark relief the Complaint’s insufficient allegations.

5 The voting records indicate BIPAC’s preferred position on each bill in relation to the vote
cast by the officeholder. This is not express advocacy because it does not advocate a particular
electoral result. Rather, it is a statement of BIPAC’s position on issues and specific bills voted on by
Congress.
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ATTACHMENT A



. Vote! _,?,_ﬁ;g\’- Your Business L ,»\_

o’

VOTE!

. It’s Your Business

U.S. Chamber of Commerce

VOTE!
It’s Your Business
U.S. Chamber of Commerce




' o £

This is a sample insert to be included with your
employees’ pay chechks, prior to the November 5th
Elections. For additional copies, contact us by phone
{202) 463-5604 or by e-mail, gain@uschamber.com

Esto es un ejemplo del encarte gue sers incluido con
el cheque de sueldo de sus empleados, antes de las.
elecciones del 5 de noviembre. Si necesita copias
adicionales, puede contactarnos por teléfono al
(202) 463-5604 o por correo electrénico,;
gain®@uschamber.com.




ATTACHMENT B



\' You Can Be Sure The Anti-Beer Voters |
‘ Will Be At The Polls.

i'm Going To Vote Pro-Beer
Be Sure You Vote Too.

it Matters!




B8 __We must have eve Pro Beer vote at the p Si

' . _x.;'"“-n, . o
This year’s election will b. .. 1e closest ever! .-
Many elected off_lmals will v win their races by only -
a small margln . . _
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